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COMPTROLLER GENERAL OF THE UNITED STATES ﬂ/
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WASHINGTON, D.C, 20343 3
@

B-178353 August 31, 1973

Hestinghouae Electric Corporation
1801 K Street NW.,
Washington, D, C. 20006

Attention: John L, Howland, Counsal
Government Affairs

Cantlenens

We refer to your letter dated April 3, 1973, and subsequent
correspondenca, protesting against the award of any contr:it under
solicitation No, NN0383-73-8-0434, issuad by the Unitad ;itates Navy,
Aviation Supply Office (AS0), Philadelphia, Pennsylvania, to a firm
other than Westinghousa,

Tho ASO solicited bids for step-laddur quantities of Item 0001,
an ultra-sonic cleaner, and for 4 separate data items as followu!
Item 0002, technical manuals; Itom 0003, engineering drawings; Item
0004, provisiuning documentation; and Xtem (1005, unlimited righte
in the engineering drawings being procured,

On March 29, 1973, the aeight bids received in responss to tha
policitation were opened. The bidding order was as followsi

TOTAL AMOUNT OF BID FOW ALY, 5 ITEMS

Tronic Corp. §$ 48,392,00
Westinghouse 60,1890,00
: 59,680,00 with waiver of First Article
Lewia Corp. 61,520,060
Phillips }‘-fgo Co, C'[‘ '680000
Spectra Instrument 64,831,48
Spencer Industries 73,830,00
Wave Energy 94,596.08
Branson Instrument 138,400,00

You contend that the bid wubmitted by Tronic 4s incomplete and,
therefore, nonresponsive. Specifically, you stata that Trouic's
failure to acknowledge Amendments 1 and 3 to the solicitation, its
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failura to execute a Jewal Rearing Certificate; ite failure to furniash
information un bid Item 0005, its failure ro comvplate DD-Form 1423, .
and 1ty failure to £fill in the blenks provided under I-926 and I-928
of the ''Inspection and Acceptance" clause of the wolicitation raquiras
a determination that Tronic's bid was nonresponaive, For the ressons
sat forth belov, wa do not agree with your contantion,

It is well established that a bid which does not conform to the
material raquirements of a solicitation wust be rajected as non-
responsive, 36 Comp, Gan, 251 (1956), However, a nonconforning
bid need not ba rajected where the requirement involved is merely
informational, 43 Comp, Gen, 166 (1963). Furthermore, an IFQ re-
quirement is not necessarily material bhecause it 16 accompanied by
a varning that faflure tro comply may result in rejection of tha tid,
39 Comp, Gen, 595 (1960), Fallure to comply with such an IFB ra-
quirement may be a minor inforwality or irregulaxity which may be
waived pursuant to paragraph 2-403 of thea Armed Sarvices Procuremant
Regulation, which provides in pertinent part as follows!

"A minox Iinformality or irregularity ins one which is
merely a matter of form or is goma immaterial varia-
tion from the exact requirements of the invitation
for bids, having no effect oxr merely a trivial ov
nagligible effect on price, and no effect on quality,
quantity, or delivery of the supplies or performance

+ of the mervices being procured, and the correction
or waiver of which would not affect tha relative
standing of, or be otherwvise prejudicial to, bidders,
Tha contracting officer shall either giva to the
bidder an opportunity to cure any deficiency re-
sulting from a minor informality or irregularity in
a bid, or, waive any such deficiency where it is to
the advantage of the Government.® # #"

While it 1s true that Tronic failed to acknowledge Amendments
1 and 3, we do not believe thesc deficiencies were material., Amend-
ment 1 extended the opening indefinitely and had no effect on price,
quantity, quality or delivery of tha ultra-sonic cleanars being
procured,

Amendment 1 also corrected tha nuvmber ''0003'" in the sacond
1ine of Note 2, paga 20 of the IFB, to '0005", Note 2, mtitled
HInformation to he furnished under certain c¢ircumstances,' states
that bidders who alect to prorate the cost of Item 0005, unlimited
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_ We then statad:

B-~178353

rights in data, over othor items, nust adviss thé Covernment of the
cost. for the data so upread over the other items in the space pru-
vided, Although Tronic did not £111 in the apaca provided in Hote

2, it did indicate in its bid in the appropriate spece that it was
nol charging the Guvernnant for Itew 0005, Since Tronic had no costs
to prorata over othar items, ite failure to furnish the data raquired
\res merely an omission of an unnecessary informational item,

Amendment ) werely eatablished a new opaning date, Since tha
bid subnitted by Tronic was timely and since its failure %o acknowl-
edge tha emendment had no effect on price, juantity, quality or delivery,
wa agree with the procuring agency's vaiver of this deficiency as
& niony informality, '

1

Hext you stato that Tronie's bid wan nonresponsive because Tronic
failed to euacute the Jawal Bearing Certificate rayuired on page 8,
clause N-210, of the solicitation., Although the certificate was nct
signed, Tronic did supply the information required in the cercificate,
and typed in the firm's neme and its vepresentative's name and title
in the blank intended for the signature, &ince Tronic's completed
bid was signed by the named represnentative,we are of the opinion
that Tronie fully complied with the requirements of thia portion of
tha invitation for bids and would he bound by the ternma of the Jewel
Bearing Cartiflicate,

‘ VWa are also of the opinion that Tronde's failure to complete DD
Yorm 1423 (Comtract Data Pequirements List) ie & minor Iinformality ov
Jrregularity which way be waived pursuant to ASPR 2-405, Our decision,
B-169446, July 7, 1970, involved a protast against an award of a con-
tract to Weatinghouse for Wastinghousa's failure to complate DD Form
1423, 1In sustaining the award to Vestinghouse we notud that paragraphs
2 and 3 6f the "Instructions for Completing DD Porm 1423" on tha
vevarsae side of that form provided: :

"2, The contractor agrees that, rogardless of whether he
has made any entriea in Items 25 and 26, and ragardless of
vhat thouse entries are, he iv obligated to deliver all ths
data listed hereon, and the prica he is to he paid thersfor
ig included in the total price spacified in this contract,

"3, The sntimated prices filled in Item 26 will not ba
v eeparataely used in evaluation of hidse or offern,"
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& & % Even if Weatinghouse had aubnitted with its bid a
corpleted DD Form 1423, any prices listed therson would
be estinatus only, imposing no fixed-cost obligations on
Wastinghouse, Howaver, einca Hastinghouse's bid (ndicated
a price for the data callied for un tha invitation, this
was pufficiont for the puvpose of evaluating its bid and
Westinghousa 1s cleacsly obligated to furnish the data at

ite bid price therefor, Under these circymstances, we
are of the opinion that the failura of Westinghousna to
complete DD Foxm 1423 amounted to no more than a minor
daviation which was properly waived in accordanca with
ASPR 2-405, Bea, also, B-161063(1) June 8, 1967."

8ince Tronic'a bid included a price for the data, we believe thet
the rationale ¢f the above-cited decisicn as it applied to Westinghouse,
applies equally to Tronie, .
Finally, you state that Troni¢'s failure to £111 in the Hlanks
provided wmder I-926 and I-928 of the "Inapection and Accaptance'!
clause should have rssulted in rejection of its bid as nonresponsive,
Thesa clauses requested certain information from the bidder concerning
the items, such as whather they ware being furnished from stock and
whether they were to be furnished from Government asurplus imatarial., Also,
the bidder was asked to supply the nam: of the principal manufacturer
(not dealer) of the itpm and the location of the nearest public rail
8iding as well as the name of the rall carrier serving it. Tronic :
failed to provide this information with its bid. -8

Howaver, the omitted information did not affect Tronic's obli-
gation to deliver the items to the required destinations, nor did
it affact the cost of transportation, both of which axe governed by
clausa H-~844 of tho IFB as followas

"(a) & & & the articles of each line item to ba furnished
hereundoxr shall be delivered FOB dastination, to the
nctivity, or activities, set forth after each such line
item in tha quantity indicated for each such activity."

Consaquantly, the bid prices included the transportation costs to the
destination cited. Since Tronic's failure to provide the information
raquested Jn clauses I-926 and I-928 did not affect price, quality,
quantity or delivery, we would not ba justified in objecting to the

procuring activity's wailver of this deficlency in its bid,
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In responsa to your inquiry whether the contracting officer
has sought verification of the Trenic bid price, we note that Tronic
confirmed ita bid prices by a letter to the procuring activity dated
April 30, 1973,

For tha foregoing reasons, your protest is denied,

Sincerely yours,

¢ Paul G, Dembling

’ ?ér the Comptroller General
of the United States






